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Kathleen Hartnett White, Chairman
Larry R. Soward, Commissioner

H. S. Buddy Garcia, Commissioner Blas J. Coy, Jr, Public Inferest Counsé?

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
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LaDonna Castafiuela, Chief Clerk s . :“,_‘Z
Texas Commission on Environmental Quality &3 .Rg p=

Office of the Chief Clerk (MC-105)
P.0. Box 13087
Austin, TX 78711-3087

Re: Application of Lazy Nine Municipal Utility District and Forest City Sweetwater Limited
Partnership for Proposed Permit WQ0014629001

SOAH Docket No. 582-06-2596

TCEQ Docket No. 2006-0688-MWD

Dear Ms. Castafiuela: -

Enclosed for filing in the above-referenced matter is the Office of Public Interest
Counsel’s Exceptions. We are re-filing the same exceptions filed on May 14, 2007, at the
request of the Office of General Counsel of the TCEQ to serve our Exceptions on John Hatchett,
Hazel A. Sanchez, and William H. Cahill, who were not included on our May 14, 2007, service
list. The May 14, 2007, service list only included the representative of the “Travis Settlement
Alignment” pursuant to Administrative Law Judge William G. Newchurch’s Order No. 1.

Sincerely,

Chdo A Gl

Emily A. Collins, Attorney
Office of Public Interest Counsel

Cc: Mailing List

Enclosure

REPLY To: PUBLIC INTEREST COUNSEL, MC 103 ® P.O. Box 13087 ® AUSTIN, TEXAS 78711-3087 ® 512-239-6363

P.0.Box 13087 ® Austin, Texas 78711-3087 ® 512-239-1000 ® Internet address: www.tceq.state.tx.us

printed on recycled paper using soy-based inl



MAILING LIST
LAZY NINE MUNICIPAL UTILITY DISTRICT AND
FOREST SWEETWATER LIMITED PARTNERSHIP
SOAH DOCKET NO. 582-06-2596
TCEQ DOCKET NO. 2006-0688-MWD

The Honorable William G. Newchurch
Administrative Law Judge

State Office of Administrative Hearings
P.O. Box 13025

Austin, Texas 78711-3025

Tel. 512/475-4993

Fax: 512/475-4994

Victor Ramirez

Associate General Counsel
Lower Colorado River Authority
Legal Services - Electric

P.O. Box 220

Austin, Texas 78767-0220

Tel: 512/473-3530

Fax: 512/473-4010

Holly C. Noelke

Assistant City Attorney

City of Austin Law Department
P.O. Box 1088 K
Austin, Texas 78767-1546

Tel: 512/972-9182

Fax: 512/974-6490

Stuart Henry

Henry & Poplin

1350 Indian Springs Trace

Dripping Springs, Texas 78620

Tel: 512/858-0385

Fax: 512/708-1297 :
Representing: Travis Settlement Alignment,
Stuart and Alanya Berthiaume, Mr. and Mrs.
" Michael Pfluger

Mike Willatt'

Attorney at Law

2001 N. Lamar

Austin, Texas 78705

Tel: 512/476-6604

Fax: 512/469-9148

Representing: Forest City Sweetwater Limited
Partnership; Lazy Nine Municipal Utility

Michael Northcutt, Staff Attorney
Texas Commission on Environmental Quality
Environmental Law Division MC-173

- P.O. Box 13087

Austin, Texas 78711-3087
Tel: 512/239-6994
Fax: 512/239-0606

LaDonna Castafiuela

Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-3300

Fax: 512/239-3311

John Hatchett
Manager

P.O. Box 340878
Austin, TX 78734
Tel: 512/963-9001

- Hazel A. Sanchez

3409 Bee Creek Rd.

Spicewood, TX 78669

Tel: 512/264-3072

Fax: 512/264-3078

Representing: William Cahill and Hazel A.
Sanchez
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Kathieen Hartnett White, Chairman
Larry R, Soward, Commissioner

H. S. Buddy Garcia, Commissioner Blas J. Coy, Jr, Public Interest Counsel

~ TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

~ May 14, 2007 o A
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:’s S
o o o
The Honorable William G. Newchurch o
coo
Fem

Administrative Law Judge B :
State Office of Administrative Hearings R bl

P.O. Box 13025 v :
Austin, Texas 78711-3025

-RE: LAZY NINE MUNICIPAL UTILITY DISTRICT AND

FOREST SWEETWATER LIMITED PARTNERSHIP
SOAH DOCKET NO. 582-06-2596; TCEQ DOCKET NO. 2006-0688-MWD

Dear Judge Newchurch: |

Enclosed for filing is the Public Interest Counsel’s Exceptions in the above-entitled matter.

Sincerely, -

i Emily A. Collins, Attorney
. Public Interest Counsel

cc: Mailing List,

Enclosure

Repry To: PUBLIC INTEREST COUNSEL, MC 103 ® P,0. Box 13087 ® AUS'm\i, TEXAS 78711-3087 © 512-239-6363

P.0. Box 13087 ®  Austin, Texas 78711-3087 © 512-239-1000 e Internet address: www.tceq.state.vt'x;usv

printed on vecyeled paper using soy-based inls



SOAH DOCKET NO. 582-06-2596
TCEQ DOCKET NO. 2006-0688-M WD
APPLICATION OF LAZY NINE § BEFORE THE STATE OFFICE
MUNICIPAL UTILITY DISTRICT AND §
FOREST CITY SWEETWATER § - OF
. LIMITED PARTNERSHIP FOR §
§

PROPOSED PERMIT NO. WQ0014629001 ADMINISTRATIVE HEARINGS

THE OFFICE OF PUBLIC INTEREST COUNSEL’S EXCEPTIONS

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:
COMES NOW, the Office of Public Interest: Counsel (OPIC) of the Texas Commission

on Environmental Quahty (TCEQ or Commlssmn), and submits the following Exceptions in the

above-captioned matter and would respectfully show the following:

. INTRODUCTION AND BACKGROUND
| On May 17, 2006, Lazy Nine MUD requested a direct referral’ ito the State Office of

Administrative Hearings pursuant to 30 TAC section 55.210(a) for a he‘aring on “whether the
application complies with all applicable statutory and regulatoryv requirements.> The ALJ issued
a Proposal for Decision réoeived by OPIC on April 24, 2007, recommending that the
Commission find that the Applicant had met its burden of proof on all issues. OPIC agrees that
the permit should be issued, but Fiisagrees with two of the recommended draft permit changes. In °
éddition to the exceptions provided below, OPIC has attached its closing al'gurﬁent for the

. Commission to provide a fuller discussion of the issues presented in the PFD.

! Applicant’s Ex, 3, Miertschin Ex. 3.

230 TAC § 55.210(b) (2006).



OPIC’s Exceptions
Lazy Nine
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1. Finding of Fact No. 76 regardiné Sﬁecial Prévision 17.

As with all WasteWatcr permits, the Draft Permit in this case states that “[t]he application
pursuantv to which the permit has been issued is incorporgted hereiﬁ; provided, however, that in
the event of a conflict Bgtween the provisions of this permit and the application, the provisions of
the permit shaﬁ control.”? Domestic Worksheet 3.0 of the application states that the proposed
land use in the land application area is “rangelanc} with native grass, junipers, hardwood, and'
athletic fields.”™ In addition, the Supplemental Technical Report fo; Trrigation Disposal in the
application sta;ces that “[a] relatively small fraction of the tract mziy be developed as athletic
fields in the futﬁré.”s Any future addition of “athletic fields” to the area uséd by the Applicant

- for wastewater irrigation raiéesv significant questions as to how Ispch a change woﬁld be
processed. | |

The ED recognized the botential problems with inclusion of references to athletic fields

in the appliéation, and included Special Provision 175 to provide that athletic fields could be

3 TCEQ Draft Permit No. WQ0014629001 (hereinafter “Draft Permit”), Permit Conditions, No. 9, page 8; see also
Draft Permit, Permit Conditions, No. 1.b., page 6 (stating that “[t]his permit is granted on the basis of the
information supplied and representations made by the permittee during action on an application....”).

4 Applicant’s Ex, 3, Miertschin Ex. 2, Worksheet 3.0.
5 Id. at Attachment K, 1.2,

6 op 17 states the following: “Should the permittee develop athletic fields using wastewater, the permittee shall
revise the permit, in a:major:amendment application, to indicate irrigation on public access lands and include the - -
athletic fields as part of the area to be irrigated with the effluent. The permit application shall include a revised
_ Final Irrigation Management Plan. The plan shall outline the location of the athletic fields, irrigation delivery
_ method (spray or subsurface), the layout of the main lines of the irrigation system, the locations and coverage of
each spray nozzle, wastewater dosing schedule, a proposal to prevent freezing, rupture or averting mechanical
damage to the irrigation lines, and confirm the cover vegetation that will remove nutrients throughout the year. The
plan shall include a weekly schedule of monitoring and inspecting the physical condition of the irrigation fields for
any problems associated with surface runoff, erosion, and stressed or damaged vegetation, the results of which shall
be recorded in a site log book and retained on the facility property for inspection. The plan shall indicate that
corrective measures will be implemented immediately upon identification of problems related to surface erosion,
stressed or damaged vegetation, or problems in maintaining an annual vegetative cover system that will use
wastewater nutrients throughout the year.” . : : :
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added to the apblication area only through a major amendment to the permit. In response, the
Applicant requested that the ED reconsider this position regarding the need for a major
amendment and merely allow the Applicant to submit a letter of notification upon development
of the athletic fields. This “letter of notification” would include a revised Final Irrigation
Management Plan.” The ED provided the following response:®

The current permit application only mentions athletic fields, but does not provide

any other details in the technical reports, attachments or maps. Consequently, the

evaluation of the permit application does not include any proposed athletic fields.

We have no knowledge, for example, of the location and size(s) of the proposed

fields. A letter of notification cannot amend a permit. Further, inclusion of the -

athletic fields to be authorized in a permit by simple notification bypasses the

" public notice step. Consequently, the current language in Special Provision No.

17 is retained.

The Applicant and the other settling parties have requested that the ALJ remove SP 17.
The ALJ agreed with the parties that this special provision should be deleted. He stated his
opinion that the provision does not enhance regulatory certainty or provide clarity because any
future attempt to add the athletic fields to the permitted application area would be processed in
accordance with the rules in place at that time.  However, the language referring to the athletic
10

fields in the application has been incorporated into the permit through the permit conditions.

Deleting SP 17 disregards the ambiguity created by the appiication’s referenoé to the athletic

T Letter from Julian D. Centeno, Permit Coordinator, Municipal Permits Team, Wastewater Permitting Section,
Water Quality Division, TCEQ to Mr. Mike Willatt regarding Lazy Nine Municipal Utility District and FC
Sweetwater Partner, LLC, Draft TCEQ Permit No. WQ0014629001, dated March 31, 2006, page 3.

8 1.

? PED at 26, 27,

10 TCEQ Draft Permit No. WQ0014629001 (hereinafter “Draft Pefrnit”), Permit Conditions, No. 9, page 8; see also
Draft Permit, Permit Conditions, No. 1.b., page 6 (stating that “[t]his permit is granted on the basis of the
information supplied and representations made by the permittee during action on an application....”).



“OPIC’s Exceptions -
Lazy Nine
Page 4

fields. Clearly, the ED saw the need to address this ambiguity and clarify that: (1) the athletic
fields are not included in the permlt, and (2) the addition of any new irrigaﬁon areas can be doné
only through a major amendfnent. Moreover, OPIC cannot envision any set of future rule
changes that would classify an Applicant’s increase in its application area as anything other than
a major amendment.!! Furthermore, the language in SP 17 is similar to, but more specific than
the permit amendment language already included in Permit Conditic;n 4 on Page 7 of the Draft

Permit. For these reasons, OPIC does not support the removal of Sp@oial Provision 17.

2. Finding of Fact No. 77 regarding Spec.ia-l Provision 18.

Currently, SP 18 of the draft permit provides that the Applicant must submit a

| ‘Wastewater Treatment Plant Emergency flan‘ to TCEQ that'addresses how the facility will meet
the 30 TAC section 309.12(3).12 The pfoilision requires the permittee to “consider the case of
-emergency storage of efﬂﬁent-and/or containment structures around the treatment plant, |
emergency power generators, or lift stations in the case of 'emergency shut down of the plant or
failure of the effluent storage tanks.””® The settling parties have fequééted the ALJ to revise the
sentence quofed above'® to state the following: |

The Applicant:will provide a spill containment system for the wastewater.
treatment plant that will contain at least one day’s volume of wastewater flows

= However, if the Commission shares the ALJ’s concerns about the effect of future rulemaking, OPIC alternatively
recommends including the following language to the end of SP 17: “Notwithstanding the requirements of:this

" provision, or any other provision of this permit or the permit application, “any requests for changes to this permit
shall ‘be processed according to the applicable laws and rules in place at the time of administrative completeness of
the application.”. :

2 14, at page 24,

B

v 14 Agreed Motion, Exhibit B, page 2.
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(700,000 gallons), spill containment devices for the lift stations that are in the Bee
Creek Watershed, a backup power generator integrated into the electrical control
system of the wastewater treatment plant, and backup power generators integrated
into the electrical control systems of the lift stations in the Bee Creek Watershed,
and will equip the electric control systems of the wastewater treatment plant and
the lift stations in the Bee Creek Watershed with autodial equipment and with
visual and auditory alarm systems that will activate in the event of a power
outage.
In OPIC’s Closing Argument,'> we expressed concern that the mandatory emergency
' specifications provided in the revised version of the last sentence of SP 18 may present a conflict
with a future approval process by the ED. By deleting the last sentence of SP 18 as it currently
exists in the draft permit, and replacing it with a sentence that contains mandatory emergency
measure requirements, the permittee no longer needs to “consider the case of emergency storage
of effluent and/or containment structures around the treatment plant, emergency power
generators, or lift stations in the case of emergency plant shut down of the plant or failure of the
effluent storage tanks.” What the ED had requested in the Emergency Plan is no longer required
"to be submitted in total because the revised last sentence specifies what the Settling Parties,
including the Applicant, apparently believe will be adequate and where those emergency

structures should be located (in the Bee Creek watershed). 16" As written, the revised last sentence

of SP 18 directs the permittee to provide certain emergency measures in particular places, rather

1‘5 Attached as OPIC’s Attachment A.

' The record is somewhat unclear as to whether pumps would be located in both the Barton Creek watershed and
the Bee Creek watershed. See Transcript page 416, lines 7-25, page 417, lines 1-17. However, Applicant’s Exhibit
12 shows that the entire irrigation area will be within the Little Barton Creek watershed, Therefore, it is-reasonable
to assume that 1ift stations will be located within the Little Barton Creek watershed as well as the Bee Creek
watershed, C . : :
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than to submit an emergency plan to the ED for approval that cdnsiders_emergency measufes in
the entirety of the wastewater facility.!” |
Furthermore, the record contains no discussion by any of the numerots experts in this -

© case regarding what emergency equipment is needed to meet the requirementé of30 TAC section
309.12. Even if the Settling Parties requests are above and beyond the requirements of 30 TAC,
Chapter 317 as found in dicta by the ALJ '8 the record gives no indication of the minimum neéds
for meeting the requiremepts of 30 TAC section 309.12 in terms of wasfewater emergency
provisions, which is the section that the Emergenqy Plan is ultimately supposed to address.
While OPIC has serious concerns abouf the reservation of design specifications approval to a
time when the public is no longer involved, 30 TAC, Chapter 317 is generally not the subject of
concern in this proceeding. However, section 309.12 is certainly paft of this proceeding. To the

| extent that the ALJ believes the Settling Parties replacement language goes above and beyond
the"requirements at issue in this proceeding, OPIC suggests that he analyze that language undér
the standard applicable to this proceeding rather thaﬁ a future approval process. OPIC submits |

that, under the.applicable standard at issue in this. proceeding (30 TAC section 309.12), neither.

17 1 the Commission finds it appropriate to include the settlement provision in SP 18, OPIC recommends, at a
minimum to revise the Settling Parties requested language to the following: “The permittee shall submit a
Wastewater Treatment Plant (WWTP) Emergency Plan with the “Plans ard Specifications for the WWTP” with
the summary transmittal letter required under Special Provision No. 4, above. The Emergency Plan shall address
how the facility will meet the requirements in 30 TAC section 309.12(3), regarding Site Selection to Protect
Groundwater or Surface Water, separation distance from the facility to points of discharge to surface water. The
permittee’s Emergency Plan-submission shall include consideration of emergency storage of effluent and/or
containment structures around the treatment plant, emeigency power generators, or lift stations in the case of
emergency shut down of the plant or failure of the effluent storage tanks. At a minimum, the permittee shall include
in its Emergency Plan a spill containment system for the wastewater treatment plant that contains at least 700,000
gallons of wastewater flows, spill containment devices for the lift stations within the Bee Creek Watershed, a backup
power generator integrated into the electrical control system of the wastewater treatment plan, and backup power
generators integrated into the electrical control systems of the lift stations in the Bee Creek Watershed, and equip the
electrical control systems of the wastewater treatment plant and the lift stations in the Bee Creek Watershed with
autodial equipment and with visual and auditory alarm systems that activate in the event of a power outage.”

18 PFD, page 18.
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the Applicant nor any of the Settling Parties provided any discuésion on the record as to what
language should be included in the permit to be enforced by the ED. Therefore, as the specific
provisions requested to be part of the draft perrn{t’s SP 18 could conflict with the ED’s fufufe
approvai process and the record prc;{/ides no discﬁssion of what emergency measures should be
taken at various locations throughout the facility site, OPIC continues to disagree that the revised
terms are appropriate for inclusionAin the permit, though the parties are free to agree as to what
should be includeci in the Applicant’s Emergency Plan to be reviewed by the ED.
"I CONCLUSION
For the reasons stated above, OPIC respeotfﬁlly requests that the ALJ and the
Commission not delete SP 17 and 18. However,‘if the Commission finds that further regulatory
certainty is needed in SP 17, OPIC recongmends the changes set out above in footnote 11. In
addi;cion, if the Commission finds that it is appropriate to include the proposeci changes to SP 18,
then OPIC requests that the Commission consider OPIC’s suggested changes to that language as
set out above in fc;otnote 17. N |
Respectfdlly submitted,

Blas J. Coy, Jr.
Public Interest Counsel

| By Vi 7% ) heitz
ﬂ’ 6L Emily A. Collins :

Assistant Public Interest Counsel
State Bar No. 24045686
P.O. Box 13087
Austin, TX 78711-3087
(512) 239-6823 (TEL)
(512) 239-6377 (FAX)
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CERTIFICATE OF SERVICE

I hereby certify that on May 14, 2007, the original of the Office of the Public Interest
Counsel’s Exceptions was filed with the Chief Clerk of the TCEQ and a copy was served to all
persons listed on the attached mailing list via hand delivery, facsimile transmission, Inter-

Agency Mail or by deposit in the U.S. Mail.
T uhiter
Vic McWherter




MAILING LIST :
LAZY NINE MUNICIPAL UTILITY DISTRICT AND
FOREST SWEETWATER LIMITED PARTNERSHIP
"SOAH DOCKET NO. 582-06-2596
TCEQ DOCKET NO. 2006-0688-MWD

The Honorable William G. Newchurch
Administrative Law Judge

State Office of Administrative Hearings
P.O. Box 13025 ’

Austin, Texas 78711-3025

Tel. 512/475-4993

Fax: 512/475-4994

Victor Ramirez

Associate General Counsel

. Lower Colorado River Authority
Legal Services - Electric

P.O. Box 220

Austin, Texas 78767-0220

Tel: 512/473-3530

Fax: 512/473-4010

Holly C. Noelke

Assistant City Attorney

City of Austin Law Department
P.O.Box 1088

Austin, Texas 78767-1546

Tel: 512/972-9182

Fax: 512/974-6490

Stuart Henry

Henry & Poplin -

1350 Indian Springs Trace

Dripping Springs, Texas 78620

Tel: 512/858-0385 ’

Fax: 512/708-1297

Representing: Travis Settlement Alignment,
Stuart and Alanya Berthiaume, Mr. and Mrs.
Michael Pfluger

Mike Willatt

Attorney at Law

2001 N. Lamar

Austin, Texas 78705

Tel: 512/476-6604

Fax: 512/469-9148

Representing: Forest City Sweetwater Limited
Partnership; Lazy Nine Municipal Utility

Michael Northcutt, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division MC-173

P.O. Box 13087 : .
Austin, Texas 78711-3087

Tel: 512/239-6994

- Fax: 512/239-0606

s

LaDonna Castafiuela

Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: 512/239-3300

Fax: 512/239-3311
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Kathieen Hartnetl White, Chairman
Larry R, Soward, Conmmissioner

Martin A, Fuberl, Comnussioner Blas 1. Coy, I, Public niierest Counsel

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Follulion

January 29, 2007

| ~2
Flon, William G, Newchurch ‘
Administralive Law Judge 7
State Office of Administrative Hearings -
300 West Fifteenth Street - T
Austin, TX 78701 b ):, -
l’:; =

Re: Application of Lazy Nine Municipal Utility District and Forest City Sweetwater Limited
Partnership for Proposed Permit W(Q0014629001

SOAH Docket No, 582-06-2596

TCEQ Docket No. 2006-0688-MWD

Dear Judge Newchurch:

Enclosed for filing in the above-referenced matter is the Office of Public Interest -
Counsel’s Closing Argument.

Sincerely

///’/// j’ / 5) /~-/L U

Eml y A. Collins, Attorney
Office of Public Interest Counsel

Ce: Mailing List

Enclosure
REPLY 70 PUBLIC INTEREST COUNSEL, MC 105 ¢ PO, Box 13087 @ AUSTIN, TEXAS 78T11-3087 ¢ 512/250-61464

1IN0, Box 13087 & Auslin, Texas 78711-3087 ¢ 512/239-1000 ¢ Internel address: www.teeg.stale. s us



SOAH DOCKET NO. 582-06-2590
TCEQ DOCKET NO. 2006-0686-MWD VA AR

APPLICATION OF LAZY NINE
MUNICIPAL UTILITY DISTRICT AND
FOREST CITY SWEETWATER '
LIMITED PARTNERSHIP FOR §

PROPOSED PERMIT NO. WQ0014629001 & ADMINISTRATIVE HEARINGS

BEFORE THE SEATT- ORI ¢

Lt b WA

§
§
§ OF
§

THE OFFICE OF PUBLIC INTEREST COUNSEL’S CLOSING ARGUMIENT

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:
‘ COMES NOW, the Office of Public Interest Counsel (OPIC) of the Texas Commission

on Environmental Quality (TCEQ or Commission), and submits the following Closing Argument

in the above-captioned matier and would respectfully show the following;

L : .INTRODUCTION AND BACKéROUND
The Lazy Nine Municipal Utility District (hereinafter “Lazy Nine” or “Applicant”)
' applied for a permit for a wastewater treatment faciléty i gaﬁoh permit on June 7, 2005.' The
Applicant vhas proposed to locate'the facility approximately 6.2 miles west of the Village of Bee
Cave near State Highway 71 in Travis County to serve the Sweetwater subdivision.> The
proposed activated sludge process ]5121111. treatment uﬁits include bar screen, aeration basin, final
clal"vif] er, aerobic sludge digester, and chlorine contact chamber, The proposed facility in the
Interim 1 Phase will include a storage pond with a surface area of 2.5 acres and capacity of 64.5
acfea[:'cel for storugé.of trealed ei"‘fluelﬂ prior to irrigation. The proposed facility in the Interim 11

and Final Phase will include two storage ponds with a total surface area of 5 acres and a total

] Applicant’s Tx. 3, Miertschin Ex. 2,

Technical Summary and Executive Director’s Preliminary Decision, Applicant’s Ex. 8, Vahora Ex, 2.
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capacity of 129 acre-feet for storage of treated effluent prior to irrigation.” The draft permit -
authorizes disposal of treated domestic wastewater at a maximum daily average flow of 0.18.
;nill‘j on gallons per day via surface irrigation of 73.3 acres of non-public access rangeland in the *
Interim I Phase, 0.44 MGD via surface irrigation of 179 acres of non-public accevss rangeland iﬁ
the Interim TI Phase, and 0.70 MGD via surface irrigation of 285 acres of non-public access
rangeland in thelFinal Piiése." The Applicant proposes to dispose of its treated wastéwater via
irrigation to a disposal site in the drainage basin of Barton Creek in Segmént No. 1430 of the
Colorado River Basin.”

The Executive Director (ED) received Lazy Nine’s permit application on June 8, 2005,
and declared the application administratively oomplete on July 29, 2005.° Lazy Nine published a
No_“uice of Receipt of Appl_icétioh aﬁd Intent to Obtain a Wafer Quality Permit on August 4, 2005,
in ‘;he Austin Amerl’cdn—Si&tesman.7. The Applicant published a Notice of Application and
‘ Preliminar‘y‘DeciSion on April 23, 2_006., in the Austin American-Statesman.® 'fhe Applicant
publish,eq nétice of 2 Public Meeting on the proposed Water Quality Land ‘Application Permit on

June 23, 2006, in the Austin /I77187"ica71~5tat63771411,9 and a public'mcetir‘lg was held on July 25,

6 Applicant’s Ex. 3, Miertschin Ex. 3.

7 Applicant’s Ex. 3, Miertschin Ex. 4.
{

8 Applicant’s Ex. 3, Miel'tschill Ex 3.

? Id.
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2006. The ED mailed his Response o Public Comment on September 22, 2000. 'O On May 17,
2006, the Applicant requested a direct referral " 10 the State Office of Administrative Hearings
pursuant 1o 30 TAC section 55.210(a) for a hearing on “whether the application complies with all

applicable slalulory and regulatory requirements. 12

1L, TERMS AND CONDITIONS OF THE PERMIT

A. Preliminary Irrigation Management Plan

The Applicant subipitted a “Preliminary Irri gation Management Plan” as parl of its direct
case in this matter “because people were clamoring for it Dl Miertschin testified that the
Preliminary Plan submitted into the'record was preliminary rather than “Final” because the
Ap])licallt is still deciding what type of iﬁ'igation equipment to use.” The City of Austin’s
en ginee]'. testified that the Irrigation Management Plan and Vegetation Management Plan should
be substantially complete béfore issuance of the permit to allow for public review of the plans. '’
Mr. Peacock further states that he is concerned that “changes in the design 01: operation will
invalidate the water and nutri enf balance or ofher protections that are only outlined in these

plans,”'¢

10 Applicant’s Ex. 3, Miertschin Ex. 7.
! Applicant’s Bx. 3, Mierlschin Ex. 3.
30 TAC § 55.210(b) (2006).
Y 7r 1372,
M . -

Tr. at 376,
15 peacock Prefile, City Ex. 1, page 5.

o 1d.
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While thq Applicant submitted tﬁe Plan as part of its direct case, OPIC sees no legal
means to nmlcé the Prcﬁm"mafy Plan binding by mere discus gion on the record. There are often
unclear boundaries between requirements necessary for inclusion in a permit, and thereby '
litigated d.urﬁné a contested case Ixeafillg, and the information required for future approvulsv..”
For example, while TCEQ rules leave design oriteria and irrigation mamgemen't approvals to
another date,'® the draft pérmit includes SP 11, which requires the pqmil’.tec to design spray
fixtures to disallow operation by unauthorized personnel. Requirng a specific management
pmcﬁce or design criteria in the pérmit, however, does not open the floodgates to holda
 contested case hearing on all ‘h’figﬁtion management needs and design criteria. Flowever, the
Preliminary Irrigation Manégeﬁmnt-?lan provides useful information pertinent to issues that are
clearly relevant to this proceeding, including the potential for a discharge to sﬁrface water aﬁd
the ability of the Applicant to comply with certain requirements in the draft permit. In such

instances, OPIC has cifed to the Preliminary Plan in this Closing Argument.

B. Settlement Agreement

The Applicant, the City of Austin, and LCRA (hereinafter “settling parties™) entered into

a settlement agfeement whereby those parties agree to issuance of the draft permit with several

7 TCRQ rules often do not make the timing of design and construction approvals clear. 30 TAC section 309.12
requires the Commission to evaluate.a proposed site’s minimization of possible contamination of surface water and
groundwater in light of any proposed design, construction or operational features. 30 TAC section 309. 12 does not
give any indication thata proposed design, no matter how detailed or final, should or should not be considered as
part of the wastewater petmitting approval process. Texas Water Code (hereinafter “TWC”) section 26.034 requires
submission of completed plans and specifications of disposal systems only “before beginning construction,” and '
directs the Commission to develop rules for the review and approval of plans and specifications of such facilities.

30 TAC section 317.1 implements the mandate in TWC section 26.034, and is equally vague in the necessary timing
for submission of final plans. ‘ -

18 Ty C § 26,034 (2006); 30 TAC § 317.1 (2006).
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changes. The same three parties tmnsmiﬁed the gettlement agreement to the AL and the other
parties via an “Agreed Motion” that requests the ALl “io issue a proposal for decision that
recommends approval of the drafl permit...with the changes agreed to by the parties...” in the
setllement El.g‘I'SG]TICDL.“) The three pm'Liés agreed Lo changes to S]f)GG‘i'Zl] Provisions 16, 17,18, 20,
and 22. As provisions {o be incorporated into a permit and proposed and supported by an AL.T 'S
findings of facl and conclugions of law, rather ﬂmn a simple agreement enforceable only among
the parties, the agreed upon changes must have some basis in the record and must include
language that the Executive Director can actively enforce. OPIC evaluates each of the specific

requests from the settlement agreement below.

1. Special Provision 16

'Specia] Provision (hereinafter ‘;SP”) 16 of the draft permit, as submitted by the Executive
Director of the TCEQ, requires that the permittee sitbmit a Final Irrigation Management Plan to
the TCEQ Water Quality Assessmeni Teanﬂ for approval or modification prior to any application
of wastewater to the permitted area. The Applibant, the City, and LCRA have agreed to include
langue\tge in SP 16 thal requires the Applicant té submit its Final Irrigation Management Plan to
TCEQ at least 120 days prior to application of v;fastewatcr to the frrigation field.*" The City of
Austin provided testimony that submission of the Plan 120-days prié]' to wastewater irrigation
will ensure thal effluent application rates aﬁd 'il'l'igation practices are commensurate with

supporting planl growth and avoiding off-site-losses of effluent in. surface water runoff or

¢ ' :

9 Agreed Motion of Lazy Nine MUD, Forest City Sweetwater Limited Partnership, the Colorado River Authority,
and the City of Austin, Texas, in SOAH Docket No, 562-06-2596, filed December 12, 2006 (hereinafter “Agreed
Motion™),

A Agpreed Motion, Exhibi( B.
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Jeaching of effluent below the 1'601: zqne.z’ Presumably, ED étaff will review the Plan fo ensure
that effluent application rates and irrigation practices support plant growth and avoid a runoff or
Jeaching of effluent whether the 'Pian is submitted 120Vd21.ys prior fo initiation of effluent
irrigation of, simply, prior to initiation of the application of efﬂ}ucnt to the irrigation field. While
the Draft Permit does not appear to prohibit early submission of the Final Irrigation Manageménf
Plan, no party has provided a bagis in the record for TCEQ to expend its resourées to enforce any

early submission of the Plan.

2. Special Provision 17

The setling parties héve moved to delete Special Provision 17 from the permit. SP 17
requires that “should the permittée deve‘]‘op athletic ﬁelds using was;tewater, the permittee shall
revise the permit, in a‘n.iaj or arnendment application, to indicate irrigation on public access land
and include the athletic fields as part of the area to be irrigated with the effluent.” The provision
also recjui’res submission of a reyised Final Irrigation Management Plan to accompany the major
amendment ap?lication. SP 17 details specific information needed by staff as part of the Plan to
complete the amendment ap?lioation. Domestic Workéheeﬁ 3.0 of &16 appiicatién states that the
proposed land use in the land application area is “rangeland with native grass, junipers,
hardwood, and athletic fields.”* In addition, the Supplemen’cai Technical I,{c‘p'ort for Trrigation

Disposal in the application states that ;‘[a} relatively small fraction of the tract may be developed

21 prefiled Testimony of Joan 1. Balogh, PSS, €PSSe on Behalf of the City of Austin, November 20, 2006, City’s
Bx. 5, page 5, ‘ '

22 Applicant’s Ex. 3, Miertschin Ex. 2, Worksheet 3.0,
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as athletic fields in the futL'U'c‘.”z"5 According 1o « }v]:au'ch 31, 2()()6? letter from the Executive
Director to the Applicant, the Applicant ‘J'cq‘u(;sted that the ED revise SP ]7 to allow the
submission of a letter of notification upon development of the athletic fields that would include a
revised Final Irrigation Management ﬁPlan.?"" The ED provided the following response™ Lo LJ
Applicant’s reques! detailing his concern regarding thé mention of athletic fields in the

application:

The current permit application only mentions athletic fields, but does not provide
any other details in the technical reports, attachments or maps. Consequently, the
evaluation of the permit application does nol include any proposed athletic fields,
We have no knowledge, for example, of the location and size(s) of the proposed
fields. A letter of notification cannot amend a permil. Further, inclusion of the
athletic fields 1o be authorized in a permit by simple notification bypasses the
pubhc notice step. Consequently, the current language in Spc—:mal Provision No.
17 is retained.

OPIC acknowledges that the draft permit, even without SP 17, does not authorize
irrigation of athletic fields, or “public access lands.,” The permit only authorizes irrigation of

“non-public access lands” in all phases.2® The City of Austin expressed concern that SP 17 is

redundant and “gives a false impression that a subsurface drip system has been reviewed and

H 1d, al Attachment K, 1.2.

21 etter from Julian D. Cenleno, Permit Coordinator, Municipal Permits Team, Wastewater Permitting Section,
Water Quality Division, TCEQ to My, Mike Willatl regarding Lazy Nine Municipal Utility Districl and FC
Sweetwater Partner, LLC, Draft TCEQ Permit No, WQ0014629001, dated March 31, 2006, page 3.

25‘ Id.

26 Agreed Motion, Settlement Agreement, Bxhibit A, page 1; see also 30 TAC § 309.20(b)(1) (2006) (requiring a
certain degree to treatment for land accessible to the general public); Email communication from James 1\/1iertschin
to Julian Centeno, dated June 30, 2006, re: Lazy Nine MUD comments, Applicant’s Ex. 3, Miertschin FEx.

- Yolume 1 (stating that *[tJhe pr oposcd irrigation area will be fenced to discourage public access, and Sl}:DclL,L will be
provided to prohibil trespassing and state that irvigation with reclaimed water oc,(,ms")
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approved for the site.”?’ However, given the dialogue that occurred between the Applicant and
the ED as well as the vague seferences to athletic fields iﬁ the applicatiqn, OPIC does not find '
~ any harm n the in.clusicﬁn of 5P 17 in the permit. OPIC also does not agree that the requirement
to .apply .for a major amendment upon development of athletic fields implies that a subsurface
drip irrigation system has been reviewed and approved. Indeed, SP 17 requires a major
amendment application accompanied by a revised Final Ifri, gation Managcinent Plan that
includes information regarding the “yrrigation del'i\./ery method (sprdy or subsurface)” fér review
and approvaL28 In addition, SP 17 serves both the public interest and the Applicant’s interest in
| regulatorycertaint.y.. 9P 17 details exactly what needs to occur for the Applicant to irrigate
sthletic fields in the future, and, thereby, puts the Applicant on notice as to its responsibilities
and allows the public to have clear expéctziﬁons of what may occur at the site. SP 17 also
provides a clearly understandable enforcement mechanism for staff. Therefore, OPIC finds no

reason in the record to delete SP 17 as requested by the settling parties.

| 3’, Special Provision 18
Curréntly, SP 18 of the draft permit provides that the Applicant fmist submit a
Wastewater Treatment Piant_ Emergency Plan to TEEQ that addresses how the faoility will meet
the 30 TAC section 309.12(3).* The provision requires the permittee to “consider the'casg of

emergency storage of effluent and/or containment structures around the freatment plant,

27 prefiled Testimony of Edwalid D. Peacock, P.E. on Behalf of the City of Austin, November 20, 2006, City Ex. 1
page 4, number 3. : : . ’

2 Agreed Motion, Settlement Agreement, Bxhibit A, pages 23-24.

29 1. at page 24,
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emergency power generators, or lift stations in the case of emergency shul down of the plant or
failure of the effluent slorage tanks.™" The settling parlies have requested the AL 1o revise the
sentence quoted above” 1o state the following:

The Applicant will provide a spill containment system for the wastewaler

treatment plant that will contain at Jeast one day’s volume of wastewater flows

(700,000 gallons), spill containment devices for the lift stations thatl are in the Bee

Creek Walershed, a backup power generator integrated into the electrical control

system of the wastewaler treatment plant, and backup power generators integrated

into the electrical control systems of the lifl stations in the Bee Creek Watershed,

and will equip the electric control systems of the waslewater trealment plant and

the 1ift stations in the Bee Creek Watershed with autodial equipment and with

visual and auditory alarm systems that w1l] activate in the event of a power

oufage.

While the settling parties certainly addressed the components of emergency operations
discussed in the last sentence of SP 18 and the proposed revision does not revoke the
requirement that the permittee submit an Emergency Plan to the ED, OPIC is concerned that the
ED’s fmal approval of the design criteria (including the Emergency Plan) and the requested

“permit provision may conflict with each other.* It is certainly possible that the ED may approve
each of the proposed emergency control measures proposed by the settling parties upon
* submission of the summary transmittal letter, However, OPIC cannot support a permit revision

that would potentially conflict with a future appro?a] process. As currently writlen in the draft

permit, the last sentence of SP 18 simply provides Emergency Plan submission requirements

30 ld.

A Apreed Motion, Exhibit B, page 2,

8P 18 requires the Emerpency Plan Lo be included with the “summary trangmittal letter required under Other
Requirement ltem 4 above,” OPIC reviewed the drafl permit to try to locate “Other Requirement ltem 4, and
believes thal the ED was referring to SP 4, which requires submission of & summary transmittal letter in accordance
with 30 TAC section 317.1. The ED must approve plans and specifications submitled, including the summar y
transmitla) letier, pursuant lo 30 TAC section 317.1(a)(3)(D), (E) (4) (2000).
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with a description of the i11f01'111ation needed to complete the Emergency Plan portion of Vthe
summary transmittal letter. The settling parties cannot at@empt to bypass the Chapter 3 17 design
criteria approval process by simply rﬁandating their pi‘efen‘ed désign in a permit approval process
"m which the ED is not participating.. Therefore, CPIC cannot agree that their terms are
appropriate for inclusion in thé permit, though the parties are free o agree as to what should be

included in the Applioant’s Emergency Plan to be reviewed by the ED. -

4. Special Provision 20
Currently, SP 20 of the draft pm"r'ni‘r‘33 requires the following:

Vegetation shall be established and well maintained throughout all months of the
year, The permittee chall establish and maintain Common Bermuda grass or other
managed cover grasses in the application areas and over-seed with rye grass 1o
maintain an anual vegetative cover. Common Bermuda grass will be cut to
maintain a maximum grass height of 10 inches and a minimum grass height of 4
inches. Grass cuttings shall be removed from the application areas, Any areas
that will receive wastewater and contain surface rock fragments greater than 50%
shall be amended with fill soil to support and maintain vegetation cover
throughout the year. -

The ED changed the originally proposed 1anguagé in SP 20 allowing a cover crop of
native grasses due to various public comments regarding nutrient concerns. In the ED’s’
Response to Public Comment (hereinafter “RTC™), he states that the “yegetative cover has been

expandled to include common Bermuda graés to ensure crops capable of utilizing the effluent

nitrogen without accumulation in the root zone (Special Provision No. 20).”* Before the draft

BA greed Motion, Settlement Agreement, Exhibit A, page 24,

- Applicant’s.Ex. 3, Miettschin Bx. 7, Fixecutive Director’s RTC, dated September 22, 2006, Response 10. The ED
further states that the growing and harvesting of comumon bermuda grass “ensures that a crop nifrogen requirement
of more than 100 bs total nitrogen per acre per yeat, which can utilize the nittogen in the effluent, can be achieved.”
Id. at Response 11. '
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permit was revised in the RTC, the drafl permil contemplated irrigated crops to consist of native
grass, junipers and hardwood, and SP 20 required over-seeding of a cool season grass during
cool-season dormancy of native grasses Lo ensure proper nutrient uptake during that season.” SP
20 also required, and currently requires, that the permitiee amend areas of the irrigation field that
have surface rock fragments grealer than 50% with fill soil “lo support and maintain vegetation
cover over an annual schedule.””

T'he settling parlies request revisions to SP 20 "{o state the following;

Vegetation shall be established and well maintained throughout all months of the
year, The permitiee shall plant a mix of tall and mid grasses, primarily but not
wholly consisting of grasses and forbs that are native to the area, including by
way of example, Big bluestem, switch grass, Indian grass, little bluestem, side
oats gamma, Green Sprangletop, Texas winter grass, and eastern gamma grass in
the applicable areas to maintain an annual vegetative cover. Grasses will be cut at
least annually. Grass cuttings shall be removed from the application areas. Any
areas that will receive wastewater and contain surface rock fragments greater than

50% shall be irrigated in a manner that will prevent surface runoff from the
permitted area. -

The combined testimony of Dr. Wilding, D1, Wilcox, and Dr. Woodruff pi‘o)vide amplé
support for the request to revise SP 20 to require a mix of native grasses rather than a common
bermuda cover crop. Dr, Wilcox, a rangeland ecologist with a specialty in eco-hydrology,
recommends use of a mix of native and introduced vegeteﬁ'ion to consume the nitro gen from the

effluent.™ Based on field studies, Dr. Wilcox observed King Ranch Bluestem (hereinafter

= Applicant’s Bx. 8, Vahora Ex. 2, Draft Permit, Page 24,
R _— N

" . Apgreed Motion, Seltlement Agreement, Exhibit A, page 24,
77 Agreed Motion, Settlemenl Agreement, page 2.

W prefiled Testimony of Dr. Bradf{ord P, Wilcox on Behalf of the Applicants, Oclober 30, 2006, Applicant’s Ex. 10,
page 15,
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“RB’), an introduced species, already cs.tablished on the irrigation site.” As KRB is highly
})1'odugti\{e and already established, Dr. W 1]cox 1eoommends the use of KRB instead of cormmon
Bc%rmuda, thinning of cedar already on site, mamtencmco of oak trees, and overs seedmg of a mix
of natjve grasses and forbs.*" Dr. Wilcox dcsoubes the use of na’mve vevemuve cover and well-
adapted introduced species as bcnc,f cial botb ecologwal]y and hydm]oglcaﬂ ¥, ' According to
Dr. Wilcox, while common bermuda may require the addition of nutrients beyonc that included
in the irrigation effluent, a mix of herbaceous plants and trees will consume the nutrients applied
throughout the soil 4p1‘oﬁle and restore the na’nuralv cover conditions to lower the flooding potential
and result in “E,leanel"’ stormwater in the stream channel and lessen erosion.”

In addition, Dr. Wﬂdmg testified that the soil depths occurring in the irrigation field “are
adequate to support a vigorous growth of vegetation glven amendments of fertilizer indigenous
to the wastewater products arid added supplemen"tal water to overcome periods of soil moisture
deficiencies during drougm prone climatic periods.”“ With regard to tﬁe sufficiency of the soil
to deal with nutrients, Dr. Wilding testified that the soils on the irrigation site are “often 50

percent Ormore calcium carbonate equivalent” and immediately absorbs phosphorus very‘ close

i0 the surface.* Without the presence of erosion, the high phosphorus absorbency in the soils

¥ 1d. -

40 17 a1 15-17.
4 4 at 1617,
2 4 at 16

43 Applicant’s Ex. 1, Prefiled Testimony of Dr. Larry Wilding on Behalf of the Applicants, October 30, 2006, page
43, : ,

Moy gt 124127,
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prohibits the movement of phosphates Lo surface or groundwaler.” Furthermore, Dr, Wilding
lestified that the soils on the site are in desperate need of waler, nitrales, and pl‘]()splmtes.[](’
While Dr. Wilcox described the application rate of nitrogen on the irrigation site as somewhere
between 66 and 80 pouﬁds per acre,” Dr. W ildi.ng, stated th-ui gsites on the irigation field that he
observed could accommodate “up to 150 pounds of added nitrogen on a yeuarly basis™™ if the
application rale and dosing schedule cited in the preliminary irrigation management plan are
followed." Dr. Wilcon’s prefiled 'tesﬁmbny cites a nitrogen load iﬁ the effluent of 63 pounds per
acre per year and an annual nitro gen uptake for the proposed native and introduced \fegetzlti ve
cover of épproximatc] y IQO pounds per acré.‘su

The Applicant also put o}n experl testimony regarding the expected movement of water on
the irrigation site that supports revision of SP 20 to require a mixed cover crop of native
vegetation and inﬁ‘oduoed species. Dr, Wilding testified that an aquitard' underlying the site
prevents movement of water into groundwater and acts as a perched water table that réducés
nitrates to gases before they wotild mobilize to surface 61' groundwater.” Similarly, ADI.

Woodruff testified that low-permeability bedrock layers will restrict water to lateral, rather than

45 Id.

0y at 56-57,

Topr, at 309, lines 5-17.

By a 57,
o al 60-66. See also Applicant’s Ex. 1, Wilding Ex. 8.
U wWileox Prefile, Applicant’s Ex. 10, page 19,

Sy al 137-141,
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vertical, movement.” However, Dr. Woodruff expects, and Dr. Wilcox and Dr. Wilding seem to
agree, that deep-rooted vegetation, suoh.as larger grasses, oak and cedar trees 1'eciuestcd in the SP
20 proposed revision will intercept moisture and nutrients in these 1aterél movement zones.” -
Based on the testimony provided by Dr. Wilcox, Dr. Woodruff, anci Dr, Wilding, OPIC supports
. the settling parties 1‘¢qtlested revision of S? ZQ regarding the appropriate cover crop for the

' irrigation field.

The record also supports removal of the language 1‘equ'1ring.soil amendments in arcaé
with surface Tock fragments greater than 50%. Dz, Wilding testified that the addition of topsoil
to the surfa&;e. rock fragments will have a host of negative effects on soil hydrological function,
soil stability, and e}'osion due to the formation of a hydrolo gical barrier between the iatural soil
surface and amended ma’ter'mls54 Dr. Wilcox b‘elieved that irriportation of soil would “likely set
back vegetation production” on the gite.”> Furthermore, Dr. Wilding stated that the rock
fragments réferenced in SP 20 are actually fragménts of decomposed sécondary cerrlllented
caliche or soft limestone fragments that have “water retention and other soil qualities favorable |
for remediation of treated spfayl effluents.’® Rather than iarovid'e soil amendments for these
areas, Dr. Wilding reobmmends using the native soil conditions and 1'§duci11g the effluent

application dosing rates from one-inch per day to “y lesser number” to appropriately

52 prefiled Testimony of Dr. Charles Woodruff, Jr., on Behalf of the Applicants, October 30, 2006, Applicant’s Ex.
6, page 11. R

33 1d.; Wilcox Prefile, Applicant’s Ex. 10, page 16, Tr. at 137,
54 gy ilding Prefile, Applicant’s Ex. 1, page 45.
35 Wilcox Prefile, Applicant’s Ex. 10, page 13,

56 Wilding Prefile, Applicant’s Bx. 1, page 45,
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accommodate areas with over 50% rock cover,”’ Dr. Wilding Stéted during cross-examination
i‘hallthc nominal ﬁlﬂ uent application rate of 0.5 inch per day, followed by two days rest, with
adjustments to the effluent application rate and dosing schedule during the summer and winter
seasdns, provides an irrigation management approach that is consistent with the capability of the
soils and vegetation on the site to accommodate the effluent application rate throughout the
entire irrigation site.*
Furthermore, Dr, Wilcox tcétiﬁcd on rebuttal that “the presence or absence of rocks on

the surface is not necessarily a good indicalor of soil depth or soil mfiltration capacity.” 9
Perhaps the most persuasive testimony that the soil amendment language should be deleted and
urigation should bevallowed in aﬁ‘caev; with stony soil conditions came from Dr, Wilding’s rebuttal
testimony. Dr. Wilding testified that “[i]irigated effluents that may styike the rock surfaces will
run off, but will be immediately absorqu by adjacent soil conditions.”® Dr, W ilding further
testified that “[a]djacent soils may hqve limited lwatel' holding oa]ﬁacities but water transmissibn
| oharaotérisﬁcs are excellent and sometimes better than soils Wiﬂl fewer stones. In areas where
soils have‘lower water retention capacity, we have already reduoéd_ effluent applvicati‘on rates to
acconnﬁodate these conditions.”® Dr. Carlile, for LCRA, appears to agree that the infiltration

rates of the soil will allow irrigation as proposed in the Preliminary Plan over the entire irrigation

& Id,

B ry al 65, lines 7-14, 66, lines 8-24; see also Rebuttal Testimony of Dr. James Miertschin, P.E., on Behalf of the
Applicants, December 13, 2006, Applicant’s Ex. 13, Mierlschin Rebuttal Ex. 1, page 2 (providing a summary of the
reasons thal variable effluent dosing zones are not appropriate).,

5 Rebutial Testimony of Dr. Bradford P, Wilcox on Behalf of the Applicants, December 7, 2006, Appliczml”S Ex,
11, pape 4. :
o Applicant’s Ex. 2, page 4.

ol Id.
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field.®? While Dr. Carlile testified that the Appliézmt may need to include information in the

’ Final Irrigation Maﬁagemem Plan regaﬁrding the'ability of any proposed irrigation application
cquipmcnt'to appropriately apply effluent to steep slopes, this testimony appears to be base‘d on
fhe need to isolate zones where Jower “loading rates” are needed.” Dr. Wilding and Dr.
Wilcox’s testim ony cited above, howevﬁ*, establishes that fhe worst-case scenario application
rate proposed in the Prel'nninar'y Plzﬁu can be applicable over the entire field without the need for
igsolated zones with lower application rates. If any doubt exists that the steep slopes andvshaﬂow
soils should have the same application rate as the rest of the irrigation field, OPIC suggests

' including a special provision In the permit to require the Applicant to submit information in the
Final Irrigation Management Plan regarding the ability of any proposed irrigation appllication
equipment to appropriaiely apply efﬂqent to those potentially sensi;tivc areas.

The sum of testimony frém Dr. Wilding gn'd Dr. Wilcox shows that the preseﬁoe of rboky
soil does not necessarily indicate either soil depth or soﬁ infiltration capacity. Therefore, notv
only would soil amendments result in erosion and other soil conditions unable to appropriately
AcCommo datc. the efﬂueﬁt appli;:d, bui the application rate for ﬂ}e entire irrigaﬁoh site, including
areas ;Wiﬂl over 50% surface rock cover, should not result in the migration of nutrients to
groundwater or surface water. Accordingly, OPIC agrees with the settling parties that fhe

language in SP 20 régarding soil amendments should be removed. .

62 prefiled Testimony of Dr. Robert Carlile, LCRA Ex. 1, page 6.

53Ty at 672, lines 2-8.
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5. Special Provision 22
The last requested change by the settling parties deals with the expansion and addition of
buffer zones within the wastewaler application site. Currently, the drafl permit prohibits

04

application of effluent™ on the following arcas:

(a) A 200-foot buffer between wastewaler application and the centerline
of Little Barton Creek or the width of the 100-year floodplain,
whichever is greater, ‘ :

(b) A 50-foot buffer between wastewater application and the centerline of
the two intermittent streams and valley area or the width of the 100-
year floodplain, whichever is greater.,

The settling parlies have requested that the ALT revise SP 22 to require a 210-foot buffer
between wastewater application and the centerline of Little Barton Creek where the width of the
floodplain is not greater, The settling parties have also requested the addition of two more areas

“where effluent application would be prohibited: (1) 150 feet from the center of a “wetland” area
south of the ranch building, and (2) a 1.9 acre area in the northwest corner of the irrigation field
that consists of an outcrop of broken rock. Although not associated with the settlement
agreement, Dr. Miertschin also testified that the Applicant also has plans to exclude areas of the
irrigation field with 212 perceni gradient or greater -from any application of effluent,%

Adding and expanding buffer zones is generally more protective of human health and the

~environment, however, these proposed revisions raise concerns regarding the reduction of

acreage for irrigation acreage available. Dr. Miertschin’s Supplemental Technical Report for

Irrigation Disposal 0 states that “[t]he effluent application rale from the water balance analysis is

o Apreed Motion, Settlement Agreement, Exhibit A, page 25,
05 1yt 474-475,

o6 - . . \ . . o
™ Applicant’s Ex. 3, Miertschin Ex. 2, Attachment K, 2.1 Water Balance, Minimum Iirigation Area (page 3) -
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- used to determine the minimurn irrigation area ncedcd 1"01 a specific design flow.” Dr. Carlile
testified that irrigation acreage constitutes part of a basic calculation to determine 'Lhe cl]apllc,aixon .
raté.m Fuﬂhermor‘e, the ED has rccjues’ted clarification as to the exact number of acres that the
Applicant proposes to irrl gate.®® Accordingly, OPIC is uncertain as to whether irrigation field
acTeage can simplj;/ be changed without further analysis of the effects on other parts of the
application and the draft permit.

Tyen as late as the sec,ond day of the hearing, Dr. Miertschin testified that 285 acres will
be available for irrigation after all the buffers are taken -into account,” Whﬂe the settlement
agreement was executed only 2 few days earlier than the hearing, the draft permif also considered
the availability of a 285-acre irrigation field. Clearly, Dr. Miertschin was not accounting for the
réduced acreage of tbe. irrigétibn field included in the'se;ctlement agreement iﬁ a’nsweﬁn’g Mr,
Henry’s question at the hearing.”® OPIC has concerns ;Ehat the reduction of acreage available for.
wastewater iﬁigation application may affect the effluent application rate. Therefore, OPIC

| requests that the ALT either re-open the record for the purpose of aﬂowing the settling parties to
establish the effect of the proposed change to buffer zone Tequirements on available irrigation

field acreage and application rates, or deny the requested revisions and additions to SP 22.

67 1y, at 663, lines 23-25, to 664.
68 Applicant’s Ex. 3, Miertschin Ex. 5, page labeled Al-2, number 5, pngc jabeled A2-1, number 15,
9 p. at 474.

Ly
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C. Special Provision No. 21

As currently written by the Executive Director’s Staff, the Drafl Permit’s first paragraph
of Special Provision No. 217" requires the following;

Subsequen! Lo nitiation of land application and annually thereafier, the permittee
shall obtain representative soil samples from the root zones of the land application
area. Composite sampling technigues shall be used. Each composite sample shall
represent no more than 80 acres with no less than 15 subsamples representing
each composite sample. Subsamples shall be composiled by like ¢ sampling depth
and soil type for analysis and reporting, Soil types-are soils that have like topsoil
or plow layer lextures. These soils shall be sampled individually from O to 6
inchcs, 6 1o 18 inches, and 18 1o 30 inches below ground level. The permitiee
shall sample and analyze soils in December to February of each year. Samples
shall be taken within the same 45-day time-{frame each year,

Dr. Larry Wilding recommended that Special Provision No. 21 of the Draft Permit should
be revised to require a soil collection procedure that will provide more i’@pl‘esentati% results than
the procedures included in the Executive Director’s Draft Permit. Dr, Wilding Sjaeoiﬁcally
recommended the following procedure:”

Samples should be collected by genetic horizons so depth trends in soil physical

and chemical properties can-be determined without confounding among different

A, B, and C soil horizon zones. Data from genetic horizon sampling can be

recalculated to standard depths of 0-6,” 6-12,” 12-18” by weighting the results

sampled by genetic horizons with the thickness of respective horizons from

similar soil types sampled. It is recommended that a licensed Professional

Geoscientist with specmhzauon in the area of Soil Science be contracted to
conduct the 301] sampling requirements.

Upon further questioning, Dr. Wilding stated that the language recommending the use of a

Professional Geoscientist was stated only as a recommendation due to the impracticalities of

n Agreed Motion, Settlement Agreement, Exhibi( A, page 25.

2 prefiled Testimony of Dr. Larry Wilding on Behalf of the Applicants, October 30, 2006, /x3a])licellli';s L 1,
Wilding Ex. 1-8, pape 48. ' : ‘
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obtaining such a professional with 2 sf)ecialization in Soil Science.”™ Dr. W ilding’s preference to |
require the Applioam 0 use a Professional Geoscientist with a specialization in Soil Science is
baged on the siaeéialized knowlcdgé needed to perform the mandatory sampling procedure that
Dr. Wilding recommends in the revised Jangnage.” However, Dr. Wilding also states that as
iong as sgmpling is dong using genetic horizonati o'n", his original intent to avoid confounding
data sets would be .acconlplished.75

While the Applicant’s attoméy later statvcd on the record that the Applicaht supp drts
revision of the Draft Permit language to include Dr. Wilding;S language with the exception of the
last sentence,m the Protestants .asscrted on the record that a licensed Professional Geoscientist
should be used due to Dr, Wilding’s testimony regarding ‘the heightened ethical standards that
such ljcensure entails.” ‘OP]‘Z'C agrees .that it would preferable to use 2 Professional Geoscientist
with a specialization in Soil Science to conduct the sarrnplvhtlg.78 However, given the

impracticalities and, therefore, unenforceable nature of requiring the use of such a professional

3Ty at 26-28.

",

75y at 27,
76 7y at 28-30,
77 Ty, at 34,

78 TCEQ regulations provide that “[s0il s]ampling procedures shall employ accepted techniques of soil science for
obtaining représentative analytical results.” 30 TAC § 309.20(b)(4) (2006). Thetefore, OPIC agrees that both the
implications of having ethical ‘standards as a Professional Geoscientist as well as the TCEQ requirernent to use
“agceptad techniques of soil science” bode well for requiring a Professional Geoscientist with a specialization in soil
science. : : :
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. ( e . Vo . o .
when so few are available,” OPIC only recommends that Special Provision 21 include sampling
reguirements using genetic horizonation with language similar to that proposed by Dr. Wilding,
OPIC proposes the following modified language that differs from Dr, Wilding’s proposal only 1o
the extent that OPIC finds our language more legally thorough and inclusive. OPIC notes that a
good deal of the language proposed below has been adapled from Dr. Wilding’s proposal and
language provided in the Preliminary lrrigation Management Plan,*

Subsequent Lo initiation of land application and annually thereafier, the permittee
shall obtain representative soil samples from the A horizon and upper B horizon

of the same genetic type as far as a total depth of 24 inches. Composite sampling
techniques shall be used. Each composile sample shall represent no more than 80
acres with no less than 15 subsamples representing each composite sample.
Subsamples shall then be composited by genetic horizon and soil type for analysis .
and reporting. The permittee shall sample and analyze soils between December

and February of each year. Samples shall be taken within the same 45-day time-
frame each year. _

II1. CONCLUSION
'OPIC respectfully requests that the ALI incorporate the revisions described above to SP
20 and 21. OPIC also recommends deletion of SP 16, but request.‘s‘ that the ALJ not delete SP 17
and 18. Ifthe ALT finds that expansion of ﬂle buffer zones requested by the settling parties is
appropl‘iate? OPIC requests that the ALT either re-open therecord for testimony regarding the
effect of expanding the buffer zones on the irrigation acreage and any related effects to the

annual effluent application rate.

OPIC also submits that the Applicant should be encouraged to use a Professional Geoscientist, when possible, by
the sheer reality that samples thal do not comply with any mandatory genetic horizon sampling procedures in the
permil are subject to serutiny through enforcement by the TCEQ and, possibly, {ederal citizen suil actions.

s Preliminary lrrigation Management Plan, Lazy Nine Municipal Utility District, Applicant’s Ex. 1, W ilding Ex. 8,
page 12,
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Respectfully submitted,

Blas]. Coy, J1.
Public Interest Counsel

By //@%J A . d/)/[»-—\

BEmily A. Callins

Assistant Public Interest Counsel
State Bar No. 24045686
P.O.Box 13087

Austin, TX 78711-3087
(512)239-6823 (TEL)

(512) 239-6377 (FAX)
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